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(including assets acquired in liquida-
tion) to any Associate if you have out-
standing Leverage or Earmarked As-
sets. As a prerequisite to such ap-
proval, you must demonstrate that the
proposed terms of disposal are at least
as favorable to you as the terms ob-
tainable elsewhere.

(b) Sale of assets to competitor of Small
Business. Except with the prior written
approval of the Portfolio Concern (if it
is not under your Control) or of SBA,
you are not permitted to dispose of
Portfolio securities to a competitor of
such concern. If SBA’s prior approval is
not required, you must promptly notify
SBA of any such disposal.

MANAGEMENT SERVICES AND FEES

§ 107.900 Management fees for services
provided to a Small Business by Li-
censee or its Associate.

This § 107.900 applies to management
services that you or your Associate
provide to a Small Business during the
term of a Financing or prior to Financ-
ing. It does not apply to management
services that you or your Associate
provide to a Small Business that you
do not finance. Fees permitted under
this section are not included in the
Cost of Money (see § 107.855).

(a) Permitted management fees. You or
your Associate may provide manage-
ment services to a Small Business fi-
nanced by you if:

(1) You or your Associate have en-
tered into a written contract with the
Small Business;

(2) The fees charged are for services
actually performed;

(3) Services are provided on an hourly
fee, project fee, or other reasonable
basis; and

(4) You can demonstrate to SBA,
upon request, that the rate does not ex-
ceed the prevailing rate charged for
comparable services by other organiza-
tions in the geographic area of the
Small Business.

(b) Fees for service as a board member.
You or your Associate may receive fees
in the form of cash, warrants, or other
payments, for services provided as
members of the board of directors of a
Small Businesses Financed by you. The
fees must not exceed those paid to
other outside board members. In the
absence of such board members, fees

must be reasonable when compared
with amounts paid to outside directors
of similar companies.

(c) SBA approval required. You must
obtain SBA’s prior written approval of
any management contract that does
not satisfy paragraphs (a) or (b) of this
section.

(d) Recordkeeping requirements. You
must keep a record of hours spent and
amounts charged to the Small Busi-
ness, including expenses charged.

(e) Transaction fees. (1) You may
charge reasonable transaction fees for
work you or your Associate perform to
prepare a client for a public offering,
private offering, or sale of all or part of
the business, and for assisting with the
transaction. Compensation may be in
the form of cash, notes, stock, and/or
options.

(2) Your Associate may charge mar-
ket rate investment banking fees to a
Small Business on that portion of a Fi-
nancing that you do not provide.

Subpart H—Non-leveraged Li-
censees—Exceptions to Regu-
lations

§ 107.1000 Licensees without Lever-
age—exceptions to the regulations.

The regulatory exceptions in this
section apply to Licensees with no out-
standing Leverage or Earmarked As-
sets.

(a) You are exempt from the follow-
ing provisions (but you must come into
compliance with them to become eligi-
ble for Leverage):

(1) The overline limitation in
§ 107.740.

(2) The restrictions in § 107.530 on in-
vestments of idle funds, provided you
do not engage in activities not con-
templated by the Act.

(3) The restrictions in § 107.550 on
third-party debt.

(4) The restrictions in § 107.880 on ex-
penses incurred to maintain or improve
assets acquired in liquidation of Port-
folio securities.

(5) The recordkeeping requirements
and fee limitations in § 107.825 (b) and
(c), respectively, for securities pur-
chased through or from an underwriter.

(b) You are exempt from the require-
ments to obtain SBA’s prior approval
for:
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(1) A decrease in your Regulatory
Capital of more than two percent under
§ 107.585 (but not below the minimum
required under the Act or these regula-
tions). You must report the reduction
to SBA within 30 days.

(2) Disposition of any asset to your
Associate under § 107.885.

(3) A contract to employ an Invest-
ment Adviser/Manager under § 107.510.
However, you must notify SBA of the
Management Expenses to be incurred
under such contract, or of any subse-
quent material changes in such Man-
agement Expenses, within 30 days of
execution. In order to become eligible
for Leverage, you must have the con-
tract approved by SBA.

(4) Your initial Management Ex-
penses under § 107.140 and increases in
your Management Expenses under
§ 107.520. However, you must have your
Management Expenses approved by
SBA in order to become eligible for Le-
verage.

(5) Options obtained from a Small
Business by your management or em-
ployees under § 107.815(b).

(c) You are exempt from the require-
ment in § 107.680 to obtain SBA’s post
approval of new directors and new offi-
cers, other than your chief operating
officer. However, you must notify SBA
of the new directors or officers within
30 days, and you must have all direc-
tors and officers approved by SBA in
order to become eligible for Leverage.

Subpart I—SBA Financial Assist-
ance for Licensees (Lever-
age)

GENERAL INFORMATION ABOUT
OBTAINING LEVERAGE

§ 107.1100 Types of Leverage and ap-
plication forms.

(a) Types of Leverageable available.
You may apply for Leverage from SBA
in one or both of the following forms:

(1) The purchase or guarantee of your
Debentures.

(2) The purchase or guarantee of your
Participating Securities.

(b) Application forms. Use SBA Form
1022 to apply for Debentures and SBA
Form 1022B to apply for Participating
Securities.

(c) Where to send your application.
Send all Leverage applications to SBA,
Investment Division, 409 Third Street,
S.W., Washington, DC 20416.

[63 FR 5868, Feb. 5, 1998]

§ 107.1120 General eligibility require-
ments for Leverage.

To be eligible for Leverage, you
must:

(a) Demonstrate a need for Leverage,
evidenced by your investment activity
and a lack of sufficient funds for in-
vestment. For your first issuance of
Leverage, if you have invested at least
50 percent of your Leverageable Cap-
ital, you are presumed to lack suffi-
cient funds for investment.

(b) Have adequate Private Capital to
satisfy the requirements for financial
viability under § 107.200.

(c) Meet the minimum capital re-
quirements of § 107.210, subject to the
following additional conditions:

(1) If you were licensed after Septem-
ber 30, 1996 under the exception in
§ 107.210(a)(1), you will not be eligible
for Leverage until you have Regulatory
Capital of at least $5,000,000.

(2) If you were licensed on or before
September 30, 1996, and have Regu-
latory Capital of less than $5,000,000
(less than $10,000,000 if you wish to
issue Participating Securities):

(i) You must certify in writing that
at least 50 percent of the aggregate dol-
lar amount of your Financings ex-
tended after September 30, 1996 will be
provided to Smaller Enterprises (as de-
fined in § 107.710(a)); and

(ii) You must demonstrate to SBA’s
satisfaction that the approval of Lever-
age will not create or contribute to an
unreasonable risk of default or loss to
the United States government, based
on such measurements of profitability
and financial viability as SBA deems
appropriate.

(d) Certify in writing that you are in
compliance with the requirement to fi-
nance Smaller Enterprises in
§ 107.710(b).

(e) Show, to the satisfaction of SBA,
that your management is qualified and
has the knowledge, experience, and ca-
pability necessary for investing in the
types of businesses contemplated by
the Act, the regulations in this part
and your business plan.
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